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INTRODUCTION

I. Transnational arbitration is, inteoad senseevery arbitration that gives rise to
problems of determination of its legal framewabk By legal framework of arbitration
it is understood the set of standards (rules amtiptes) primarily applicable by an
arbitration tribunal. The legal framework of thdiaration comprises the standards
applicable to all the issues, either proceduralurstantive, of the arbitration process,
namely the validity of the arbitration agreemehg tonstitution, jurisdiction and
operation of the arbitration tribunal, the deteration of the substantive applicable law
and the prerequisites of the arbitration award.

These standards can be either “substantive” (nadten “conflictual”, i.e., they
may either directly regulate the arbitration oerehat regulation to another normative
body ¢).

For example, Art. 1496 of the French Civil ProcedGode (NCPC), which
contains a rule on the law applicable to merits, isonflictual” (choice of law) rule.
Most of the statutory rules applicable to transval arbitration, however, are
“substantive” (material) rules that directly regelall the transnational arbitrations that
fall under their scope of application.

Arbitration gives rise to problems of determinatmfrits legal framework whenever
thedisputed relationshipr thearbitration itselfhas relevant legal connections to more
than one country. Thus, the arbitration will berded transnational, first of all, where

1 - | have in view exclusively the voluntary arbifon, method of jurisdictional dispute resolutian
which, based upon the parties will, the decisioensusted to a third party. To this purpose atparty
is a private person distinct from any of the digmyparties and that does not act on his behalfaFo
convergent view see JARROSSON [1987: 367 et seaxjme372 e 2001: 19 et seq.], PIERRE
LALIVE/GAILLARD [1989: 911 et seq.] and LALIVE/POUBRET/REYMOND [1989: 271].

2 - For the distinction between substantive rules ehoice of law rules see LIMA PINHEIRO
[2001: 31 et seq.], with more references.



the dispute arises from a transnational relatignste., a relationship that gives rise to a
choice of law problem®(Where the relationship is domestic, the arbivratwill still be
deemed transnational if the procedure has a let@lant connection with more than
one country, mainly when the arbitration is helémnother country.

Domestic arbitrations the opposite of transnational arbitration. Detite
arbitration is wholly contained in the interior @iational legal order and, therefore, the
legal framework of domestic arbitration is defiredirely by such a national legal
order (). Domestic arbitration does not give rise to peof of determination of its
legal framework.

Public courtsare genetically and organically linked to a courftyythey are created
by the law of a country and are part of its paditiorganization. The law of this country
defines their legal framework and establishes tle&ifori. The standards that form this
framework are applied by professional judges, wigosabject to a public law code of
rules.

Tribunals of domestic arbitration are not createdhe law of the country where
they are seated, nor are generally envisaged tes &itthorities either, but they are
wholly contained in the social sphere of that copand, therefore, they are wholly
submitted to the law of that countf.(

Transnational arbitration tribunals are in a difetrposition: besides not being
created by the law of a country nor being part®pblitical organization, they have
relevant legal connections to more than one couwaridy therefore, no country holds
exclusive jurisdiction to define thdegal framework Consequently, these tribunals do
not have dex fori as the public courts do and are not governedsiggular national
system of Conflict of Law§).

3 - On the notion of transnational relationship sB¢A PINHEIRO [2001: 18 et seq.].

4 - Without excluding, however, the operation dfamational autonomous sources of law. See also
GOLDMAN [1963: 374 et seq.].

5 - In a federal State the federal courts are tirtkethe union and the State courts are linketido t
respective State of the union.

6 - See also OPPETIT [1998: 84 et seq.].

7 - This is the largely prevailing opinion in thebdration case law — cf., namelgd hocin the case
BPv. Libya (1973) JLR 53 (1979) 297], VII/1, e CCI n.° 151Zfunet(1974) 904 with approving
annotation of DERAINS] — and among the authors. B&LLADORE PALLIERI [1935: 302 et seq. and
340]; KLEIN [1955: 205 et seq.]; BATIFFOL [1957: 1,11973a: 325 et seq. and 1973b: 26]; CURRIE
[1963: 785]; FOUCHARD [1965: 366 and 378 et seGENTINETTA [1973: 74 et seq.]; DEBY-
GERARD [1973: 199 et seq.]; PIERRE LALIVE [1976:916t seq., 1977L56 and 305 et seq. and 1991:
44]; EISEMANN [1977]; SCHNITZER [1977: 298 et seqIJLIAN LEW [1978: 535] apparently
approved in this point by LAGARDE [1981: 220]; VOWEHREN [1982: 222-223 e 226-227];
LOQUIN [1983: 298]; JACQUET [1983: 113]; MAYER [128214 and 1992: 276]; DERAINS [1984:
75]; FERRER CORREIA [1984/1985: 27 et seq. and 1289 et seq.]; FUMAGALLI [1985: 467];
DROBNIG [1987: 98-99 and 106]; BASEDOW [1987: 16 HHRISTIAN VON BAR/MANKOWSKI
[2003: 84] keeping the opinion defended in the jmes edition; BUCHER [1987: 214 and 1996: 48 et
seq.]; RIGAUX [1988: 310]; LIPSTEIN [1988: 177]; SILOSSER [1989: 162 et seq.];
LALIVE/POUDRET/REYMOND [1989: 395 et seq.]; BONEL1993 n.° 3]; BATIFFOL/LAGARDE
[1983: 577-578]; STEIN [1995: 71 et seq. and 12%eet]; FOUCHARD/GAILLARD/GOLDMAN
[1996: 654]; BENEDETTELLI [1997: 913]; LIMA PINHEIR [1998: 572 et seq.]; RECHSTEINER
[2001: 92]; OPPETIT [1998: 30 e 85]; BERNARDINI [20: 198], GRIGERA NAON [2001: 221 et
seq.]; BERGER [2001: 41]; RUBINO-SAMMARTANO [200300 and 995]; FERNANDEZ ROZAS
[2002: 46], although defending that the arbitrai®always linked to the law of the country where i
seats. See further BENTO SOARES/MOURA RAMOS [19886] and BOTELHO DA SILVA [2004:
15 et seq.]. This doctrine was adopted by the Ge@onvention on the International Commercial
Arbitration (1961) — Art. 7/1 —, by the UNCITRAL Miel Law (Art. 28/2) and by the Arbitration Rules
of UNCITRAL (Art. 15/1), CCI (Arts. and 17/1) andMA (Arts. 16/1 and 28/1). Also the US Supreme



The fact that transnational arbitrations are helthe territory of given countries is
not irrelevant but has a limited significance. Tiha&ce where an arbitration takes place
is determined by the parties or, in their omisslmnthe arbitrator frequently upon
considerations of convenience and opportunity. iotite choice falls upon a “neutral”
country, which has no connection with the disputddtionship. Furthermore, in some
cases an arbitration is conducted in more tharcooatry and, in principle, it is even
possible an arbitration by correspondence or videference, in which the parties or
the arbitrators never actually meet in a given@lac

By denying that the transnational arbitration tribls have &ex fori which,a
priori, may define their legal framework, | do not digpthat the countries with a
significant relationship with the arbitration haldncurrent jurisdiction to regulate as
well as to control the arbitration.

Transnational arbitration is in further contacttwstandards that are formed in the
community of international trade operators and ip@yaced with claims of
applicability of supranational standards (eithéeiinational or from a regional
community).

Therefore, transnational arbitration unavoidabhlegirise t@roblems of
determination of its legal framewark

II. In the course of transnational arbitrationjroconnection therein, it is necessary
to determine the law applicable to certain issoesimeto the aspects of the
arbitration agreementhat are not directly regulated and to therits of the dispute

Either the arbitrators or, in given circumstandhks,public courts in the exercise of
their functions of assistance and of control ofdhatration or at the stage of
enforcement of the arbitration award may be faceld iwsues related to the formation,
validity, effects and interpretation of the arhiiiba agreement. Many of these issues are
regulated directly through substantive rules ongples ). Where, however, this does
not occur, and unless the arbitration agreememeiely a domestic one, it becomes
necessary to choose the applicable law.

In order to decide the dispute that is subjecthbitration, transnational arbitration
tribunals have first to choose the law (or the nomnative criteria of decision)
applicable.

The problem of the determination of the legal frarmik of arbitration arises
autonomously in a logically previous moment in tielato the choice of the law
applicable to the arbitration agreement and tartkats. In fact, the conflict standards
(rules and principles) that shall be used in tr@ashof the applicable law belong to the
legal framework of the arbitration. Before choosihg law applicable to these issues it
is necessary to determine the conflict standaraisgihide that choice.

[ll. The problem of determination of the legal frework of the arbitration is not
the object of aunitary approachin many works devoted to the transnational artina
Frequently, this problem is let us say dilutedna thapter on the law applicable to the
arbitration agreement, the “law governing the pdure” and the law applicable to the
merits of the dispute. This approach shall notfgg@ved, due to several reasons.

Court, in the judgment rendered in the cistsubishi Motorg(1985) [473U.S.614], held thatthe
international arbitral tribunal owes no prior allegnce to the legal norms of particular stdteSee also
JUENGER [1990: 214] and VON MEHREN/JIMENEZ DE AREGBA [1989a: 107 et seq.]. The
contrary view is sustained by some of the suppexiéthe seat theorynfra Ill. A) — see, namely,
MANN [1967: 160].

8 - See LIMA PINHEIRO [2005 §8 7 and 8, 21-23].



Firstly, this approach leads to confusion betwdennhoment of the determination
of the relevant conflict law and the moment of theice of the applicable substantive
law (which is the result of the operation of thanflict law). It would be otherwise if
the arbitrators were not bound by any conflict deds in the choice of the
“substantive” (material) applicable law. Neverttsslgthis is not my understandirfy (

Secondly, according to the main national systemsyall as before the standards
developed by the arbitration case law and by rofegbitration centers, there is no
place for a choice of the “law governing the praged. The national and transnational
sources delegate to the parties and, in their aomis® the arbitrators, the shaping of
the governing procedural rules within the limitawn by a few fundamental principles
(*9). To embrace, under such a formula, the wholelprolf determination of the legal
framework of the arbitration is misleading, becatlsze are rules and principles at
stake other than procedural and because, as trwith demonstrate latemfra Il A),
this problem cannot be solved through the choicelafv based upon a multilateral
choice of law rule*().

Lastly, the problem of the determination of thedleilgamework of the arbitration is
common not only to these aspects but also to otsach as, for example, the
prerequisites of the arbitration award) and shalebvisaged from a unitary point of
view, since the ideas and the criteria put forwtardeal with it are, in principle,
applicable to all of its aspects.

From the point of view adopted in the present Etihe determination of the legal
framework of transnational arbitration requires ¢basideration of certain national
directives emanated from the countries that haidgliction to regulate the arbitration.
The legal framework of arbitration is formed bydégtandards and, therefore, are the
normative directives which are at stake here.

This feature of the determination of the arbitnasdegal framework displays some
parallel with the subject of relevance of judgmeetsdered by public courts to the
transnational arbitration tribunals, namely thedioig of the arbitration tribunals by the
resjudicataformed by judgments and by injunctions pursuinggreention,
suspension or cessation of the arbitration proddss present article does not deal with
this subject, which does not concern the deternunatf the legal framework of the
arbitration. The same shall be said regardingdhbs frequent case of public
administrative acts concerning the arbitration.

IV. The determination of the legal framework of tr@nsnational arbitration is
marked by an irreducible relativism. The determorabf the legal standards that shall
be applied by the arbitration tribunal may be eagesd from the point of view of each
one of the national legal orders that have a st relationship with the arbitration,
from the point of view of a Transnational Law ofbitration (shaped by standards
which are formed independently from the action ational and supranational
authorities) and, still, from the perspective af rbitration tribunal itself.

The global comprehension of the issues relatedaalétermination of the legal
framework of the arbitration demands a reflectiammf the different perspectives that
correspond to the national legal orders with aiant relationship with the
arbitration, to the Arbitration Transnational Landato the arbitration tribunaly. The

9 - See LIMA PINHEIRO [2005 8§ 21 e 25].

10 - See LIMA PINHEIRO [2005 § 24].

11 - l.e., a choice of law rule that may refer @itto the law of the forum or to a foreign law.

12 - The relativism, which postulates the recognitf a plurality of points of view equally relexan
and the pluralism, which demands the participatiba plurality of subjects in the scientific knowtige



attempts to solve the problem in absolute and usally valid terms frequently
resemble the attempt to square the circle.

Thus, the present article is organized around taxes: national regulation of
arbitration (1), transnational regulation of arbtton (II) and determination of the legal
framework of the arbitration by the arbitratord)(lit shall be stressed that the point of
view of the arbitration tribunal is the most imgort for this article, since it is from this
point of view the most complex and pressing issurethe determination of the legal
framework of the arbitration arise. For this readmnlll Part, dealing with the
determination of the legal framework of the arltitia by the arbitrators, has a
conclusive character, converging in it the elemegatiered in the two first parts.

The present article summarizes the points of vidwaaced in my book
“Arbitragem Transnacional — A Determinacao do Egtatla Arbitragem”*{).

[. NATIONAL REGULATION OF TRANSNATIONAL ARBITRATION

A) Sources and methods of national regulation of arbitration

In the main national legal orders the arbitrati®negulated by supranational,
national, infranational and transnational sources.

Thesupranational sourceare essentiallinternational conventionsyhich may be
of universal or of regional scope.

The main international convention wfiversal scopés the New York Convention
on the Recognition and Enforcement of Foreign Aabiwards (1958). More than 50
countries are parties, including the most influginti the field of arbitration. The
Convention regulates only the recognition of tHateation agreement and the
recognition and enforcement of foreign arbitratavards.

It shall be emphasized that, according to the bedérstanding, this Convention
obliges the Contracting States to recognize “foréaybitration awards even where the
arbitration has not been organized under a natiegal order and even where the
arbitrators have not applied national law to theita®f the dispute'{). It is so, unless
the award has been set aside or suspended indh&xm which, or under the law of
which, it was made (Art. 5/e).

Among the conventions oégional scopeshall be mentioned the European
Convention on International Commercial Arbitrati@eneva, 1961), the Inter-
American Convention on International Commercial ikdtion (Panama, 1975), the
Acordo sobre Arbitragem Comercial Internacionalercosul(Buenos Aires, 1998)
and the twin agreement among Mercosu| Bolivia and Chile (Buenos Aires, 1998)
().

TheEuropean Conventioresults from the work carried out by the European
Commission for Europe of the United Nations (ECEJWNd had originally in view to
further the arbitration in East-West relatiotf$. (Are admitted as parties to the
Convention the member countries of the ECE/UN dbagethe countries admitted to
the Commission in a consultive capacity. On 24 ©et®002, 26 countries were parties
to the Convention, including Germany, France aaly.liThe Convention systematically
regulates the arbitration, with exception of theognition and enforcement of foreign

and in the obtaining of solutions for the socialldems are by KAUFMANN [1997: 297 et seq.] raised
to basic concepts of the Philosophy of Law in treern democratic societies.

13 - Editora Almedina, Coimbra, 2005.

14 - See LIMA PINHEIRO [2005 § 30], with more redeces.

15 - See ZANETTI [2002: 637 et seq.] and FERNANDEZROYO (org.) [2003: 217 et seq.].

16 - See KLEIN [1962: 624].



decisions. A working group of the ECE/UN is studythe possibility of revision of the
Convention.

Thelnter-American Convention on International Commaldrbitration has been
approved in the first Inter-American Specializechf@ence of Private International
Law, held in Panama, in 1975. The Convention has Ioatified by the majority of
American countries, including the USA and Brazihaugh it has been said that its
practical meaning is limited’). As far as | have notice Portugal was the sola-No
American country to have accessed to this Conventio

The Inter-American Convention regulates the redogmiof the arbitration
agreement; delegates to the arbitration partiesetipglation of the constitution and
operation of the arbitration tribunal, referring,their omission, to the rules of
procedure of the Inter-American Commercial ArbitatCommission (IACAC)*);
provides for the legal force of the arbitration agvand regulates the recognition and
enforcement of the “foreign” awards in terms simtimathe New York Convention.

At the level ofnational sources has been acknowledged that since the nineteen
sixties there has been a strong harmonizing terydémthered by the international
conventions that have just been mentioned anddititdel Law on International
Commercial Arbitration adopted by UNCITRAL in 1989. The United Nations
General Assembly, meeting on 11 December 1985nmemnded to all the Member
States that they have this model in mind in thbalation or revision of their arbitration
statutes. This Model Law inspired, until 16 April(4, the statutes of 49 States and
autonomous territories, and, among them, the staniftAustralia, Canada, Germany,
Greece, Hong-Kong, Ireland, Macao, the Russianfatida, Scotland, Spain and some
US States?).

We are thus witnessingpocess of globalizatioaf basic notions, techniques and
fundamental principles of transnational arbitratidiready in 1992 BLESSING
stressed that while in the fifties an arbitrati@ichin London was substantially different
from one held in New York, Tokyo, Paris or Zuridhyas possible to assert that, at the
time, the basic parameters have become similatjfta a large extent, almost identical
(*Y. Notwithstanding, the same author pointed owtréan deviation of developing or
semi-developing countries in relation to some esthbasic parameterd (In the
following years globalization has moved forwardyirey upon a change of attitude
from many of these countries.

In the main national systems the most importetional sourceas the statutes.

Most of these systems have recédtdr relatively recent’{) statutes on voluntary
arbitration. A few of these systems, however, halder statutes?).

17 - Cf. SAMTLEBEN [1980: 266 et seq.].

18 - The “rules of procedure” of the IACAC are bdsgince 1978, in the UNCITRAL Arbitration
Rules, adopted by the Resolution no. 31/98, ofihiged Nations General Assembly (1976) — see
MONTOYA ALBERTI [1999: 83 et seq.]. The versionthie IACAC Rules presently in force has been
adopted in 2000 — see Adriana POLANIA — “Inter-Aman Commercial Arbitration Commissionyp.
Comm. Arb27 (2002) 331.

19 - See SANDERS [1995].

20 - See http://lwww.uncitral.org/en-index.htm.

21 - 81-82 and 88.

22 - 82 et seq.

23 - Namely Arts. 806-840 of the Italian Civil Pemttire Code, with the redaction given in 1994;
“English” Arbitration Act of 1996; Brazilian Arbiaition Act from 1996; Arts. 1025-1062 German Civil
Procedure Code, with the redaction given in 1997.



Although the English and US legal orders, as membttheCommon Lawamily,
adopt the system atare decisigbinding precedent), thus assigning a specially
important role to court decisions as a sourcewf iais a fact that statutes are today the
main national source of Arbitration Law. This dows prevent the case law of national
courts from playing an important role not only imtters that are not regulated by the
arbitration acts but also within the scope of thads.

Infranationalandtransnational sourceare autonomous sources in relation to the
national and supranational authorities, mainlyrtiies of the arbitration centers and the
custom based upon arbitration case law. The digtimbetween these two sources can
be drawn with reference to the social sphere afumty: infranational sources are
contained within this sphere, transnational sougoeseyond this sphere.

The custom based upon arbitration case law ancutes of the arbitration centers
are the main transnational sources of Arbitratiawl(®). In fact, the rules created by
these processes are recognized as binding starmfardsduct in the arbitration circles
or within the scope of the arbitration center thas enacted them and are applicable by
the arbitration courts independently from the pointiew taken by a singular national
legal order {’). Transnational arbitration tribunals even appiynarily standards from
transnational source.

These sources operate mainly on an autonomous iplaakation to the national
legal orders, embodying a Transnational Law of #albion (nfra Il. A). Nonetheless, it
shall not be excluded that legal national orderg giee relevance to these sources and
that, consequently, the rules thereby created reapblied by national courts when
dealing with arbitration issues. This is particlylabvious in respect to the rules of
arbitration centers: in the decision of many asbitm issues the national courts must
take into consideration the rules of the centesehdy the parties.

The rules of arbitration centers are sources ofraotual provisions since, through
a suitable reference made by the parties, theesmay be incorporated in the
arbitration agreement?.

Furthermore, the rules of arbitration centers ateces of law too¥). The
provisions therein contained are characterizedhbyenerality, inasmuch as their
addressees are indeterminable at the time of thetiat of the rules. These addressees
are not only the arbitrators but also the partiesriselves. These rules are applied by
the arbitration court that operates within the gcopthe respective center
independently from a reference made in the armmagreement. Their applicability
results automatically from the submission of thepdte to the respective arbitration
center. Therefore, they are not a mere model afla¢ign that only binds through an
incorporation in the arbitration agreement or inestagreement concluded between the

24 - Namely Arts. 1442-1069 of the French Civil &dure Code of 1981; Portuguese Arbitration
Act of 1986, with minor modifications from 2003;t4r 1, 7 and 176-194 of the Switzerland Federal Act
of Private International Law of 1987.

25 - Namely, in the US, theederal Arbitration Acbf 1925, with amendments of 1970 and 1990,
and the statutes of the States of the Union. InZéwand, in respect of domestic arbitration, iniorce
the Concordat sur I'arbitrageof 1969.

26 - The recognition of these transnational souise€sie, in first place, to FOUCHARD [1965: 41 et
seq.]. See also FOUCHARD/GAILLARD/GOLDMAN [1996: 9 &t seq.].

27 - See, for example, CCIl no. 8938 (1996).[Comm. Arb24 (1999) 174], in which it was clearly
held that the provision of the CCI Arbitration Rsilat stake is an “independent rule of International
Arbitration Law”.

28 - See MAYER [1989: 389] and BERGER [1993: 485es.].

29 - For a convergent view, see MARRELLA [2003: Zr@l 722 et seq.]. VON HOFFMANN
[1976: 4], BOCKSTIEGEL [1982: 706] and BERGER [19988-489] hold the contrary opinion.



parties, between the parties and the arbitratobgetween the arbitrators and the entity
which administrates the arbitration centéy. (

The rules of arbitration centers are created byapeiinstitutions and are applied by
the tribunals that operate within their scope iredefently of the relevance assigned to
them by a singular national legal order. They feall these reasons, transnational
other infranational sources of Arbitration Law.

Among many rules of arbitration mentioned shalhise of the Arbitration Rules
of the International Chamber of Commerce (CClI, 398& Rules of theondon Court
of International Arbitration(LCIA, 1998), the Arbitration Rules of thmerican
Arbitration AssociatiorfAAA, 2003) and the Arbitration Rules of the World
Intellectual Property Organization (WIPO, 2002)fufther mention shall be made of
the UNICTRAL Arbitration Rules (1976), that are atled in manyad hocarbitrations

(31) .

B) Forms of national control of arbitration

The national control of arbitration is the necegsmunterpart for the concession of
jurisdictional effects to the arbitration awarg.(

As a matter of fact, in the present stage of tigaization of the international
community, in which there is no international cowtith jurisdiction to control the
transnational arbitration, the national legal osdete only willing to assign
jurisdictional effects to a decision rendered hiyate persons under the condition of
being allowed to exercise some control over thération or, at least, over the
jurisdictional effects of the awaréf), This control is mainly designed to assure that t
jurisdiction of the arbitrators is based upon advatbitration agreement, that a few
fundamental principles regarding the proceduraespected and that the decision is
compatible with some fundamental standards ofaheni legal order.

Before the main systems this control is made mahhjree stages:

- at the stage of court reviewing of the “nationatbitration award,;

- at the stage of ordering the enforcement of tiaitnal” arbitration award;

- at the stage of recognition of the “foreign” ar&iion award.

The clearly prevailing tendency to abolish the neka recognition procedure or of
homologation of “national” arbitration awards isadarger extent justified by the policy
of promoting the arbitration and avoiding additiboasts and delays. This tendency
gives rise, however, to two questions.

On the one hand, it could be asked if the criteadapted for the distinction
between “national” and “foreign” awards is funciadiy appropriate to the difference of
treatment arising therefronf)(

30 - According to one understanding, the submisaautonomous provisions, namely the
acceptation of the articles of association by v members, would have always a contractual charact
—see MEYER-CORDING [1971: 75, 97 et seq. and 13Ee@.]. This understanding, however, is
challenged by other authors: FLUME [1983: 315 etlssustains that the binding force of the artiaclés
association to the new members derives from thétgudé member, not from an autonomous act of
“submission”. In any case, neither the delimitatidrthe addressees within the personal scope of the
institution nor the possible contractual sourcéhefprovisions excludes its characterization aallages
—cf. MEYER-CORDING [1971: 83 et seq. and 97 etkeq

31 - The adoption of these rules by agreementeptrties of international contracts has been
recommended by a resolution of the United Natioaadsal Assembly adopted on 15 December 1976.

32 - In general, on the national control of arltitna, see DEBY-GERARD [1973: 199 et seq.],
DASSER [1989: 299 et seq.], GOTTWALD [1987: 59] &WRK [1997: 156 et seq.].

33 - See also PETER BEHRENS [1993: 15 et seq.BERINARDINI [2000: 7].

34 - On this topic see LIMA PINHEIRO [2005 §8§ 35-3@6d 8§ 29 et seq.].



On the other hand, arbitration tribunals are neibnal authorities and, therefore,
the awards they render are always decisions extertlae national legal order. In light
of this, it seems that whenever the arbitrationravisinvoked before a national court a
control of the conformity of the arbitration witbree fundamental standards should be
possible. The generality of the systems establighisxontrol in what concerns the
enforcement of the arbitration award. It would beaeivable that this control also took
place where thees judicataeffect of the “national” arbitration award is rais
incidentally in a suit brought in a national court.

The methods of national control of the arbitratiothe main national systems are
to a large extent based upon the model establisi¢ide New York Convention.
According to this Convention the national contrbadvitration is assured by a primary
jurisdiction — the jurisdiction from the countrywvhich, or under the law of which, the
award was made — and a secondary jurisdiction utisgliction from the recognition
country ().

The primary jurisdiction has the power of reviewthg “national” arbitration
award (in principle under the request of one ofgadies) and the secondary
jurisdiction is in charge of the recognition of tliereign” arbitration award. The setting
aside of the award in the primary jurisdiction degs the award of effects both in the
forum country and in all the countries that do mtognize awards nullified by the
primary jurisdiction. The control exercised by gerondary jurisdiction is confined to
effects of the award in the legal order of the ggstion country.

Nevertheless, the Convention does not excludetlieaContracting States, based
upon their domestic law, recognize awards nullifirethe country of origin®). Some
national courts have taken advantage of this piisgib

According to a more radical proposal, the courteeing should even be abolished
(®"). The arbitration awards might no longer be siteam the country of origin and
would only be subject to national control in theiotyy where their recognition or
enforcement was soughf)(

In favor of the control of the arbitration awardthe country of origin, however,
there is a decisive reason: the losing party sfeatntitled to see the validity of the
award ruled definitively in a sole national juristion ¢°). Otherwise, the party who has
obtained a favorable award may attempt to recogamzieenforce an award successively
in several countries, compelling the other partgamply with a flawed award or to
bear the costs of an opposition to the enforcenmeait these countries. The legitimate
interest of the losing party in a definitive juditruling on the validity of the award is

35 - See REISMAN [1992: 113-114].

36 - See LIMA PINHEIRO [2005 § 30], with more refeces.

37 - See FOUCHARD [1997: 351 et seq.] and GIRSBERBER99: 255 e 260].

38 - This solution has been enacted in Belgium.(BrfL7/4 of theCode judiciairg, in 1985,
regarding the arbitrations between parties witleopérsonal link with Belgium, but partially waived
1998 — Art. 1717/4 of th€ode judiciaireonly allows that parties without a personal linikhABelgium
waive the resort to an annulment action by agreémnidiis last solution is inspired by Art. 192 oéth
Switzerland Federal Act of Private Internationalll-a see HORSMANS [1997: 500 et seq.].

39 - See VAN DEN BERG [1981: 355-356], PARK [198®-31, 1999: 818-819 and 2001: 599-
600], REMIRO BROTONS [1984: 236-237], REISMAN [199217], POUDRET [2000: 775 et seq.],
GOODE [2000: 262] and POUDRET/BESSON [2002: 904-808 963-964].

Since this primary jurisdiction is founded, in fitme, in the interest of the parties, it shall be
honored, in its determination, the parties willee @lso REISMAN [1992: 117]. This points in the
direction of the primary jurisdiction being , inipeiple, the country of theonventional seat of the
arbitration fixed by the parties or, in their omission, by #réitrators, even if the proceedings are held in
another country — see LIMA PINHEIRO [2005 § 35].



reinforced by the risk of incurring serious “sotisanctions for non-compliance which
do not depend on the intervention of a coti)t (

C) Main models of national regulation and control of arbitration

The position taken by a national legal order regaythe regulation and control of
arbitration may correspond to four main modelsoa-recognition system, a non-
intervention system, an assimilation system anamaihg system

Thenon-recognition systeis opposed to all the other systems which arededn
on the principle of recognition of arbitration amathod of jurisdictional dispute
resolution. This system denies the procedural etiethe arbitration agreement and the
jurisdictional effects of the arbitration award.

This system was to some extent adopted by thedbsigicountries which did not
allow the arbitration or only allowed it in extetmalations {*). Thus, until 1987, in the
countries of Eastern Europe, arbitration was otibneed in respect of disputes arising
from “private relationships” between legal pers@mosn different countries in matters of
international trade or of other international eaoig scientific or technological
relationships“). These arbitrations were carried out by permaadsitration tribunals
which operated in the frame of the Chambers of lBgleCommerce of these countries
().

The reconversion of these “socialist” countriesarket economies has generally
been joined by an evolution in the direction ofegg@ance of the arbitration and of
adoption of a framing systertf)(

As systems of recognitioof the arbitration, the non-intervention systerd #re
assimilation system represent opposite poles im#tienal regulation and control of
arbitration.

The national legal order which adopts tiwa-intervention systenteclines to
define or even to frame the legal framework ofdhatration, confining itself to the
definition of the conditions under which the araiton agreement may exclude the
judgment of the case by a court and the arbitradiward may produce its effects as a
jurisdictional act in the domestic sphere.

Close to this non-intervention system are thosalleglers that exclude the court
reviewing of awards rendered in arbitrations thrat@nducted within its sphere, as
well as, although more loosely, those that allogvhaiving of the annulment action by
agreement of the parties. | have previously stdtedeasons why | do not advocate this
solution gupral. B).

In the opposite extreme, a legal order that folloesassimilation systerputs the
legal framework of arbitration and of national dsuas far as possible on the same
footing. The jurisdiction of the arbitration tribainstill depends on the conclusion of an
arbitration agreement, but the national order enaisato systematically regulate the
organization of the tribunal and the arbitrationgass; and, in principle, the national
order directs the arbitration tribunal to deterntime law governing the merits of the
dispute according to the conflicts law applicabete national courts.

40 - See LIMA PINHEIRO [2005 Introduction 1]. Excggnally, it shall be allowed the recognition
of decisions nullified in the country of origin, wh the annulment in the country of origin is contri@
the public policy of the recognition country.

41 - Cf. RENE DAVID [1987: 113 et seq.].

42 - See SANDERS [1996 no. 61].

43 - See SANDERS [1996 nos. 61 et seq.].

44 - See SANDERS [1996 no. 65].
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The traditional attitude in some systems favoredréain assimilation of arbitration
tribunals seated in the territory of one countryhwis courts. An expression of this
attitude could be found, for instance, in the ustierding that the arbitration courts
should apply the general conflicts law in forcehe legal order of this country. This
was the conception that prevailed in the resolusipproved by thénternational Law
Institutein its sessions of Amsterdam, 1957, and Neuch&®&9 (°). It was also,
basically, the position of the English law regagithe tribunals seated in English
territory, notwithstanding the possibility of cheiby the parties of the national law
applicable to the arbitration agreement, as welbdke arbitral procedure, based upon
the English choice of law rule€)( Nonetheless, the evolution operated by the
“English” Acts of 1979 and 1996 has clearly leac twaming system.

Among the main motives for resorting to arbitratisithe search for a justice that is
quick and appropriate to the case. The interegh®arbitration as an alternative
method of dispute resolution would be greatly imgaif the arbitration tribunals were
subject to the same procedural rules (and in #drestrational arbitration, to the same
conflicts law) than the national court§)(

Considering that the transnational arbitratioruisjsct to concurrent jurisdictions
of regulation and control of a plurality of coueisj the national regulation, even if
endeavoring to honor the specificity of the arlitna, is a potential source of conflict of
national directives and of other difficulties ftwetoperation of the arbitratioff)(

By respecting a wide sphere of action of the psudied the arbitrators, the countries
allow them to formulate the solutions most appratgrio the nature and circumstances
of the case and ease the development of transabtides based upon the arbitration
case law and rules of the arbitration centers.

Therefore, the countries shall not seek the sydiemeggulation of transnational
arbitration according to an ideal and technicadlyfect model; the guiding ideas of their
normative action shall rather be the definitiorthad best possible framing of the parties
and the arbitrators autonomy and the respect éoogeration of the transnational
arbitration rules within certain basic limits thhéy cannot give up.

We are thus lead tofeaming systemwhich represents a compromise between the
aforementioned extreme positions. According to system, the legal framework of the
arbitration is outlined by the arbitration law worée in the internal order, which
delegates to the parties and to the arbitratordetermination of the greater part of the
rules that will shape this legal framework.

The main national legal orders have adopted thiteay. The Geneva Convention
from 1961 and UNCITRAL Model Law have given a salosial contribution to the
wide acceptance of this framing system.

The framing system honors the specificity and titermomy of the transnational
arbitration, without giving up some fundamentaluiegments of procedural justice, the
establishment of some rules that are normally itgpdifor the good operation of the
arbitration and of the general criteria on the deteation of the law applicable to the
merits.

45 - In the same direction see the reports of SARGRALL.

46 - Cf. MANN [1967: 160 et seq., 1968:; 363-364 4884: 197-198]Dicey & Morris[12.2 ed.,
574 et seq.] and REDFERN/HUNTER/SMITH [2.2 ed.eTSeq. and 91 et seq.]. See, for a critical view,
PIERRE LALIVE [1977: 305 et seq.].

47 - See VON MEHREN [1982: 220 et seq.].

48 - See also the considerations of STEIN [199%t/&&eq.].

11



[I. TRANSNATIONAL REGULATION OF TRANSNATIONAL ARBITRATION

A) Concept, legal force and sources of the Transnational Law of
Arbitration

By Transnational Law of Arbitratioft is understood the set of standards (rules and
principles) applicable by the arbitration tribuaald that are formed independently from
the action of national and supranational authaitie

It has been aforesaid that transnational arbinaatthough not immunized before
the jurisdiction to prescribe of the countries thave a significant relationship with the
arbitration, enjoys a large autonomy in relatioth® singular national legal orders.
This autonomy allows that its legal framework bdiiist line defined by transnational
law (*9).

The existence of a Transnational Law of Arbitratwesss pointed out, already in
1965, by FOUCHARD, who refers to the birth and depment of a “law of the
practicians of international commercial arbitraticereated by “international
community of merchants®}.VON MEHREN advocates also resorting to “anatidnal
procedural rules and autonomous choice of law r@lesThe possibility of the
formation of autonomous standards is recognizeothgr authors in what concerns this
second aspecty. The aforementionedpral. A) globalization of basic notions,
techniques and fundamental principles of the atitn favors considerably this
development.

The processes generally recognized in the arlutratircles as suitable for the
creation of legal standards applicable to the trangnal arbitration areustomand
regulationby arbitration centerg>).

When speaking of custom, | have mainly in minddhstom based upon
arbitration case lawwhich results from the integration in the legahscience of the
arbitration circles of solutions developed by aform and steady arbitration case law.
Transnational Law of Arbitration is a favorable gnal for the development of custom
based upon arbitration case law, thanks to thdigdthtion that characterizes the
national and supranational regulation of arbitratio the arbitration tribunal non-
submission to a singular national legal order anithé fact that normally the parties do
not define the applicable procedural rufés (

The reasons why thelles of arbitration centershall be deemed sources of law
were aforementionegypral. A).

49 - See STEIN [1995: 94-95] and LIMA PINHEIRO [128§ 11 C].

50 - 1965: 41. See also FOUCHARD/GAILLARD/GOLDMANY96: 169 et seq.]. Compare
DASSER [1989: 70-71] and POUDRET/BESSON [2002: 100]

51 -1982: 220 et seq.

52 - See GOLDMAN [1963: 366, 380 et seq. and 41&eqt]; HELLWIG [1984: 421];
LOUSSOUARN/BREDIN [1969: 43-44], DERAINS [1972: @ seq.], VON MEHREN [1982: 224 et
seq.], PIERRE LALIVE [1982] and BUCHER [1987: 21#seq.]. As emphasized by STEIN [1995: 142
et seq.], in what concerns the determination ofh@icable law one shall not expect the develogroén
a autonomous conflict system based on fast chditanorules, since the prevailing tendencies shawn
the arbitration case law, in the cases where thitepalid not provide on the applicable law, point
otherwise; nonetheless, this does not mean thessilpity of development of standards on the
determination of the law most appropriated to theec See further the references made by ISABEL VAZ
[1990: 166, footnote 228 and 205-206] and by MAR@UEOS SANTOS [1991: 685 e 689-690].

53 - The recognition of these transnational souoéesbitration law is due, in first place, to
FOUCHARD [1965: 41 et seq.].

54 - See also SMIT [1997: 110].
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The transnational arbitration tribunals apply, @rity, standards from transnational
sources. Certainly the binding effect of Transnald_aw of Arbitration is limited by
the need of taking into consideration some direst@manated from the countries that
have a significant relationship with the arbitratmr in whose courts the enforcement of
the award may be sought. Notwithstanding, as fgoasible, arbitrators shall honor the
claim for applicability of Transnational Law of Atkation standards®).

Having in mind this set of sources it becomes dlear theinstitutional arbitration
is on quite a different footing from tte&l hoc arbitrationin what concerns the
transnational regulation. The institutional arliitra is systematically regulated by the
rules of arbitration center and, consequentlyulgect to a developed set of
transnational rules9, while the autonomous standards that are patteofegal
framework ofad hoctribunals are essentially from customary arbitraiaw, are in
limited number and, in most cases, display a higgiree of indetermination.

The inventory of the standards of customary lawarisnational arbitration is still
to be done. It seems unquestionable that in traiosiz arbitration the arbitrators
regard themselves as bound by some rules and piegaaioncerning the validity of the
arbitration agreement, the parties freedom to ohdlos law applicable to the merits of
the dispute and the relevance of trade usades (

Furthermore, some fundamental procedural princighedl be deemed part of
Transnational Law of Arbitration, which are comntora large majority of national
systems, such as the “adversary principle” andehqaality of the parties principle”
(due processYH).

The development of the Transnational Law of Arbitrais also desirable from a
legal policypoint of view {°).

First of all, the rules of Transnational Law of Arhtion are created in the
arbitrationmilieu; this assures their appropriation to the spetyfiof transnational
arbitration.

As international uniform rules they offer the bpsssible solution, at the present
stage of the organization of the international camity, to the regulation problems of
transnational arbitration.

The legal force of these rules does not prevenagipdicability of mandatory rules
of national law, insofar as this legal force doesinterfere, in principle, with the duty
to take into consideration some national directiuafsa Ill. B).

Lastly, the requirement of conformity with genepahciples of law and
fundamental principles accepted in the internaticoenmunity assures that the

55 - For a convergent view, see GOLDMAN [1963: 863eq. and 413 and 1964: 189];
FOUCHARD [1965: 378 et seq.]; LOUSSOUARN/ BREDINDED: 43-44]; DERAINS [1972: 99 et
seq.]; VON MEHREN [1982: 224 et seq.]; PIERRE LAIE\J1982]; BUCHER [1987: 214 et seq.]; and
STEIN [1995: 84 et seq.]. See still the referermoasle by ISABEL VAZ [1990: 166, footnote 228 e 205
et seq.], MARQUES DOS SANTOS [1991: 685 e 689 gt]sBERGER [1993: 544 et seq.],
SCHWARTZin Transnational Rules in International Commerdfabitration, ICC Institute of
International Business Law and Practjdearis, 1993, 59 and GAILLARD [1995: 15-16].

56 - The point has been already pointed out by FBARD [1965: 303 et seq.].

57 - See LIMA PINHEIRO [2005 8§ 44 et seq.]. T®entral—Transnational Law Data Badeo.
XIV.2 in www.tldb.dq, with more references to case law and literatsmggests that already is part of
the Arbitration Transnational Law the rule accoggfo which the arbitration process is not intereapin
case of being declared the bankruptcy of one optries.

58 - Cf. GOLDMAN [in Colloque de Béle sur la loi régissant les obtigas contractuellegcit.),
1983: 193] and PIERRE LALIVE [1986 nos. 47 et seq.]

59 - Compare POUDRET/BESSON [2002: 100] and SMM9[Z 97].
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arbitrators and the parties are not bound by soiatcontrary to the internationally
prevailing concepts of justice.

B) Legal foundation of transnational arbitration

With the recognition of a Transnational Law of Arhtion autonomous in relation
to national legal orders one has still not answénedjuestion about the legal
foundation of transnational arbitration, i.e., #oairce of the jurisdiction of the
arbitration tribunal, of the legal effects of prdoeal acts done by the arbitrators and the
parties and of the jurisdictional effects of thbittation award.

According to the traditional view, which still prais in Common Law systems and
in Germany, every arbitration has its roots ingalerder, that is itbase legal order
[ordre juridique de bageto employ an expression that has arisen in timéext of the
State contracts9. As well as the arbitration of International Lé&mainly between
States and/or international organizations) is matethe international legal order, every
domestic or transnational arbitration would be edah a national legal ordet)( The
legal framework of every transnational arbitratveould be defined by a national legal
order — the “law of arbitration” — which would beetfoundationGrundnornj of the
effects of the arbitration agreement and of thération award ).

In this direction a reference may be made to thenafited metaphor formulated by
RAAPE: the “arbitration tribunal is not lifted ovére land, does not soar in the air, it
shall in any place land, in any place be “connettidgtle ground™%).

This doctrine denies the existence of an autonortegya order of the international
trade in which the transnational arbitration maydwended, and alleges that, albeit the
arbitration is grounded in the parties autonomig, éiutonomy is not an original legal
power, but derived from a delegation or permissibthe national legal order.

It is further argued that any transnational arhitrg either domestic or
transnational, may occasion the intervention oioma courts, either at the stage of
court reviewing of the arbitration award or at hage of its recognition.

Nonetheless, from the fact that arbitration is sabjo national jurisdictions to
prescribe and to adjudicate does not result negstet it is founded in a national
legal order.

Three main theories are advocated as an alterrtativies traditional view:

- the legal foundation of transnational arbitratisfased exclusively on the parties
autonomy;

- transnational arbitration has legal foundatiortfmmwhole of national legal orders
in which the award may produce effects;

- transnational arbitration is founded on a Tratisnal Law autonomous in
relation to national legal orders.

Let us examine summarily each one of these views.

The theory that founds transnational arbitratiocl@sively on the parties’
autonomy, exercised in the arbitration agreemenhainly supported in French legal

60 - See LIMA PINHEIRO [1998 § 15 B and 1999].

61 - See, namely, SAUSER-HALL [1952: 531]; RAAPBL: 557]; MANN [1967: 159 et seq.];
VON HOFFMANN [1970: 110]; MUNZBERG [1970: 37 and 63]; NAGEL [1978: 50-51]; SMIT
[1997: 95 et seq.]; SCHWAB/WALTER [2000: 428-42BEDFERN/HUNTER [1999: 76-77];
SCHLOSSER [1989: 143 and 163 et seq.]; SANDERS919248]; SANDROCK [2001: 685];
BERNARDINI [2000: 8-9 and 31-32]; GOODE [2000: 2367].

62 - For this view see POUDRET/BESSON [2002: 83].

63 - 1961: 557. In the German original, which | éiaranslated freely,Das Schiedsgericht thront
nicht tber der Erde, es schwebt nicht in der Lestmufl3 irgendwo landen, irgendwo “erden’
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literature, but is echoed in other circlé&$. (This theory presupposes that party
autonomy is an original source of legal effects, ithat it produces legal effects
independently from the operation of rules or pites of law {).

The point is quite controversiaP) In my opinion party autonomy could only
produce legal effects directly, without the mediatof law, if private persons were
holders of an “original” or “constitutional” legalower, in the sense of a source of law
which is not, itself, regulated by law. It seemsrte equivocal to speak of an
“autonomous order” in respect of the contractugllation. A legal order is a
normative structure of a sociefy))( A contractual relationship, even if multi-party,
cannot be a society in the sociological sense @delatively, it is not conceivable a
legal order formed exclusively by contractual psiams (?).

By denying that contractual parties form a socggyerned by its own law, it is
further denied the chance of envisaging the coht@clusion as the exercise of a
“constitutional” power €). Consequently, it is the law that assigns leffalces to the
contract (°). Since there is still no world society governgabglobal legal system, the
legal relevance of a contract has to be based apmtional, supranational or
transnational law.

In the context of transnational arbitration, | bek that the jurisdiction of the
arbitration tribunal and the legal effects of prbeeal acts and of the arbitration award
have to be founded in the law. In the expressiodRRAGISTAS, transnational
arbitration cannot be “suspended in the &f). (

The fact that, as it is generally accept€f the invalidity of the arbitration does not
hinder the jurisdiction of the arbitration triburtaldecide on its jurisdiction, evidences
that the jurisdiction of the arbitration tribunalnot founded exclusively on the
arbitration agreement’.

The concept of a transnational arbitration exclelsifounded on the parties’
autonomy is thereby refuted. Nevertheless, thedawvhich the transnational
arbitration may be founded is not necessarily gudar national law.

These considerations lead us to the examinatidmeatheories that found the
transnational arbitration on the whole of the nadidegal orders in which the award
may produce effects and on transnational law.

The idea that arbitration is not necessarily sutipthe legal order of the country
where it seats, has led some authors to look teal foundation of the arbitration in

64 - See an embryonary form of this view in HOLLEX[1956: 179] and CARABIBER [1961:
180], and the development made by VON MEHREN [1985-216], MAYER [1982] and LUZZATTO
[1987 nos. 2 and 3].

65 - See MUNZBERG [1970: 136].

66 - See references in LIMA PINHEIRO [2005 § 43].

67 - Or, in other words, a subsystem of the glsbalal system.

68 - For a convergent view see CURTI GIALDINO [19726-797].

69 - In any case it would be impossible to derhelegal force of an act from the regulation ielits
established.

70 - See arbitration awards in the casdemsmco(ad hog 1958) [LR 27: 117],Mobil Oil (Iran-U.S
Claims Tribunal, 1987)Ifan-U.S. Claims Trib. Repl6 (1987) 3] and’exaco(ad ho¢ 1977) [LR 53:
389]. Among the authors see, namely, BATTIFOL [1jo@dd GIARDINA [1984: 52 et seq.].

71 -1960: 14. See also RIGAUX [1982: 263].

72 - See LIMA PINHEIRO [2005 § 12], with more redeces.

73 - See LIMA PINHEIRO [2005 § 9].
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thewhole of the legal orders in which is sought thedurction of legal effects by the
arbitration award ().

It is my understanding that this theory does notjale a satisfactory explanation
for the legal relevance of transnational arbitratdither.

The jurisdiction of the arbitration tribunal iseghl effect of the arbitration
agreement that, according to the aforesaid, hbs tmased upon the law. The legal
effects of the acts done by the arbitrator ancptiréies in the arbitration process have
also to be derived from the law. At the time of doastitution of the tribunal and
during the arbitration process, however, the legadérs in which the legal effects of the
arbitration award will be sought cannot be forsémab

It is equally conceivable that the legal orderd thay be foreseeabtera of
recognition and enforcement disagree among eadh oththe validity of the arbitration
agreement or the arbitrators’ powers.

Therefore, often the arbitrators and the partiemoafind guidance in the whole of
the legal orders in which the legal effects of éhnleitration award are sought.

This theory, then, is either a mere variation ef tiew previously discussed, in
which transnational arbitration is exclusively fol@d on the autonomy of the parties,
albeit the legal effects of the award are contcbbig the legal orders of the countries of
recognition and/or enforcement, or postulates tegpto a rule or principle whose legal
force is autonomous insofar as it does not departieconcurrence of the legal orders
of all of the countries of recognition and/or emfment.

Transnational arbitration practice suggests préctbat arbitrators and parties rely
on a transnational principle that allows the jutidnal resolution of disputes arising
from transnational relationships by private perstmased upon the will of the parties,
independently of the position taken, in the patéicease, by this or that national legal
order.

We are thereby led to the theory that founds trati@nal arbitration in
transnational lanautonomousn relation to the national legal orders.

This theory is naturally advocated by the suppertéithelex mercatoriadoctrine,
especially those that assert the existence of mmamous order of international trade.
Already FOUCHARD, in his treaty on Internationalr@mercial Arbitration published
in 1965 (°),admitted this possibility, although pointing dimtits to the complete
“internationalization” of the arbitration. A few ges later, it was the turn of
GENTINETTA to essay a construction that foundsgraional arbitration in a
combination of autonomy of the parties and “genpralciples of law” (°). More
recently, this theory has found an improved formarkain authors that hold a view of
transnational law dissociated from an autonomogal lerder of international trade,
namely RIGAUX () and the later VON MEHREN¥.

74 - This idea was outlined by PAULSSON [1983] wimoa first moment [1981], still follows a line
of reasoning close to the aforementioned concepBOQICHER has also appointed in a convergent
direction [1989: 91]. The clearest formulation laistconception can be found in
FOUCHARD/GAILLARD/GOLDMAN [1996: 654]. See also SB&LINI [2001: 60 et seq. and 280 et
seq.]. This conception has found echo in the atiitn case law — see CCI no. 10623 (2054
Bulletin 21/1 (2003) 82].

75 - 24 et seq.

76 - 1973: 108 et seq. See also EISEMANN [1977:€i%eq.].

77 -1987: 142 et seq., 1989: 242-243 and 1993.143the same line of reasoning see
FAZZALARI [1997: 4-5].

78 - 1990: 57-58.

16



In my view, transnational arbitration is not, astaole, inserted in an autonomous
legal order of international trade, since this lemder has not yet been formed.(

This assertion, however, does not exclude the pidigsof aninstitutional
insertion of the arbitration in a sectorial autonows order(®). This possibility
deserves serious examination in case of institatiarbitrations that operate in the
frame of professional organizations of sectoria/anregional scope. In this case, the
legal force of the arbitration agreement and ofpfeezedural acts done by the
arbitrators and by the parties is founded on teBpeetive autonomous order.

In the more common cases, in which the arbitragarot inserted in a sectorial
autonomous order, | deem defensible that the Tedimsral Law of Arbitration may be
to a certain extent the legal foundation of tratisnal arbitration.

The foundation of voluntary arbitration is a coriz&tion of the principle of
autonomy of the partiethe subprinciple of autonomous resolution of disp(it).

This principle has a different standing at the l@falomestic arbitration and at the
level of transnational arbitration.

In domestic arbitration the principle is in forcean element of the national legal
order, and is mainly materialized in the statut@gulation that allows the voluntary
arbitration. It is the national legal order thasigas jurisdictional power to the
arbitration tribunal.

In transnational arbitration the principle is imde as an element of Transnational
Law of Arbitration. Its legal force is derived froms integration in the legal conscience
of the arbitration circles as a constitutional pihe of arbitration (custom based upon
the arbitration case law) and from the rules ofaHmstration centers?.

National legal orders, or at least those that aftapting or non-intervention
systemsguprall. C), recognize transnational arbitration asaatonomous legal
institution, based upon the principles of autonos@solution of disputes and to a
large extent self-ruled by the parties and thetiatars.

The legal order of the recognition country, fortamee, can not presuppose that the
arbitrators exercised powers allocated by its doimeses. By recognizing and/or
enforcing awards rendered in transnational arlbinat even where these were entirely
based on autonomous standards, a national legal isrdt the same time recognizing
the legal force of that transnational law.

Nevertheless, it does not seem that the legal fationl of transnational arbitration
lies only on the Transnational Law of Arbitration.

It seems true that the validity and the legal fatthe arbitration agreement are
founded in the first place on the transnationatq@gle of autonomous resolution of
disputes. From the same principle is derived th@igatory” effect of the arbitration
award, which explains why under the New York Corii@n(Art. 5/1/e) the binding
nature of the award does not depend, accordingetbést understanding, on the legal
order of the country of origir.

79 - See LIMA PINHEIRO [1998 § 18 D and 2005 § 44ith more references.

80 - See also BENEDETTELLI [1997: 911].

81 - For a convergent view see HABSCHEID [1959:]1¥©N MEHREN [1980 no. 56] and
PETER BEHRENS [1993: 14 et seq.].

82 - See also VON MEHREN/JIMENEZ DE ARECHAGA [19880b. 13], sustaining that the
jurisdiction power does not emanate necessarily filee State and that the constrains and pressiags t
result from social and economical groups — nantelycommunity of the actors of international trade —
may shape a jurisdictional process even withousthmport of political power.

83 - See LIMA PINHEIRO [2005 § 30], with more refeces.
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The jurisdictional effects of the arbitration agremt and of the arbitrators’ rulings,
however, are also the result of the position tdikethe countries which have a
significant relationship with the arbitration. Tjugisdictional power of the arbitrators is
mainly based upon national recognition: depenchemftional legal orders the
relevance of the arbitration agreement before gtmmnal courts (namely as a
procedural defence), the enforcement of procedigakions, thees judicataeffect of
the arbitration award before national courts amdethforcement of the arbitration
award.

In conclusionthe jurisdiction of the arbitration tribunal has@mplex foundatian
the transnational principle of autonomous resofutibdisputes, which underlies all the
transnational arbitration, and the recognition ¢ or more of the countries which have
a significant relationship with the arbitratigh) (

lIl. DETERMINATION OF THE LEGAL FRAMEWORK OF ARBITRATION BY
THE ARBITRATORS

A) Traditional views on the determination of the legal framework of
arbitration (seat of arbitration and autonomy of the parties)

It has been seen that, according to the traditioiea¥, every transnational
arbitration has its foundation on a national legaler guprall. A). It is derived therein
that the legal framework of the arbitration woukldefined by a national legal order —
thelaw of the arbitration- designated by a connecting factdy. (

Thus, to follow the traditional view, the arbiti@ti tribunal shall determine the legal
framework of the arbitration based upon a choickawfrule which designates the
national law governing the arbitration.

This view is shared by the traditional theoriegtm determination of the legal
framework of the arbitration which, however, dissgon the choice of the national
legal order that shall define this legal framework.

Among the theories on the determination of thelléganework of the arbitration
the most current is the one that postulates thicapipn of thelaw of the tribunal’s
seat It was the prevailing view until the end of thiids (°), having been adopted by
the aforementioned Resolution of the InternatidmaV Institute on the Arbitration in
Private International Law (sessions of Amsterda®h 7] and Neuchatel, 1959j)(

This view has arisen as the projection in the plairtbe determination of the legal
framework of the transnational of theisdictional conceptiorof the arbitration (so in
PILLET, NIBOYET and, substantially, in SAUSER-HALI®¥). According to this
theory, it is by virtue of the law of the arbitiatis seat that the arbitrators perform a
jurisdictional function and, therefore, transnaéibarbitration is necessarily subject to
this law ().

84 - It shall be pointed out a partial convergewtb FOUCHARD/GAILLARD/GOLDMAN
[1996: 414] when they sustain that the rule judidih-jurisdiction is founded on the law of the idof
countries willing to recognize the decision madehmsyarbitrators on their own jurisdiction.

85 - See, namely, MANN [1967: 159 et seq.]; VON HEMFANN [1970: 110 et seq.];
SCHLOSSER [1989: 163 et seq.]; REDFERN/HUNTER [198®et seq.]; SCHWAB/WALTER [2000:
428-429]; POUDRET/BESSON [2002: 83].

86 - See BERNARDINI [2000: 198] and BLESSING [200® 633].

87 -Cf. Arts. 1, 2, 8,9, 11 and 12.

88 - See GOLDMAN [1963: 367-368] and FOUCHARD [198564 et seq.].

89 - Cf. PILLET [1924: 533 et seq.] and NIBOYET BI® 135]. See also BARTIN [1930: 608-
609], MANN [in Ann. Inst. dr. int63-1 (1989) 170-171] and REISMAN [1992: 1]. On tegal nature of
arbitration see LIMA PINHEIRO [2005 § 18].
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Among the supporters of the seat theory shall batioreed MANN ¢°). MANN
argues that arbitrators are unavoidably subjettitedjurisdiction to prescribe” of the
country where the tribunal functions and that ihis law of the arbitration’s seat which
decides if and under which conditions the arbitrais permitted. Only the country of
the arbitration’s seat has such a complete andteféecontrol over the arbitration
tribunal. Therefore, the country of the arbitrat®oseat is the only one which is in
position to create thiex arbitri (*%).

The first criticism that is moved against the ¢babry concerns its theoretic
foundation, which lies in the jurisdictional contep arbitration. It is based upon an
assimilation of the transnational arbitration tnlis to the national courts that the
theory under scrutiny deems the arbitration proaes=srted in the legal order of the
country of the tribunal’s sea¥)

KLEIN and FRAGISTAS correctly pointed out that #ditrators do not exercise a
public function and, consequently, the arbitrafioocess is not necessarily subject to
the law of the country where it is conduct&)l @Albeit the arbitrators are entrusted with
a jurisdictional power, this does not mean thay #weercise, by delegation, a public
function ¢4). By holding its sessions within the territoryatountry, the arbitration
tribunal does not exercise public powers of thigntoy ). It is beyond doubt that
transnational arbitration tribunals are not parthef judicial organization of the country
where they seat.

It is often cited, in this context, the award remdkin the case CCI no. 2321 (1976),
in an arbitration held in Sweden, in which befdre &allegation, rose by one party, of
the interdependency of national courts and arminatibunals under Swedish law, the
arbitrator stated: “As arbitrator | am myself npmesentative or organ of any State. My
authority as arbitrator rests upon an agreememidezt the parties to the dispute.?¥.(

In the second place — and this objection applipe@ally against the arguments put
forward by MANN — the country where the arbitratigmocess takes place has no
exclusive jurisdiction to regulate and control #wbitration; this jurisdiction is
concurrent with the jurisdiction of other countri&s. In case of conflict of national
claims to regulate or control the arbitration thisraoa priori reason to give preference
to the claim of the country where the arbitratioagess takes place.

Therefore, no compelling reason, namely of Inteoma Law, obliges the
arbitrators to apply the law of the arbitrationtg&a.

A third critical consideration is both of pragmatiature and of legal policy. Often
the place of the arbitration has no significantraxtion with the disputed relationship,
being chosen for reasons of convenience or of dppity, or even because it is a
“neutral” ground gupralntroduction II).

90 - 1967: 160 et seq. See also SCHNITZER [1958:8#5], PARK [1983] and GOODE [2000:
250 et seq. and 256 et seq.]; further bibliograpéierences may be found in SANDROCK [1992
footnotes 5-10].

91-1967: 161 and 1985: 219.

92 - See GOLDMAN [1963: 373], FOUCHARD [1965: 364seq.], PIERRE LALIVE [1976: 168
et seq.] and BATIFFOL/LAGARDE [1983 no. 724 n. 1].

93 - 1958: 281 et seq. and 1960: 8, respectively.

94 - See LIMA PINHEIRO [2005 § 18].

95 - See also GOLDMAN [1963: 373-374], FOUCHARD 59 366 et seq.], SCHLOSSER [1989:
38] and CRAIG/PARK/PAULSSON [2000: 322].

96 -Yb. Comm. Arb(1976) 133.

97 - See LIMA PINHEIRO [2005 § 34].

98 - See also GOLDMAN [1963: 376] and PIERRE LALIVER76: 168 et seq.].
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In these cases, on the one hand, the country wihe@bitration takes place has
not, in principle, an interest in the regulationttoé disputed relationship, either through
its “substantive” law or through its conflicts laiwhe parties interest in the compliance
with the law in force in the place of the arbitoatialso much depend on the
circumstances of the particular case, namely omptbleability of the enforcement of the
award being sought in the local country or on thi®@eement in another forum being
blocked by the nullifying in the local country.

On the other hand, as FOUCHARD has emphasiZgdt (does not make sense to
impose on the arbitrators the application of thefloacts law of the arbitration place,
where nor the parties or the arbitrators are fam#ded with this law and there is not any
significant relationship between the country of déinkitration place and the disputed
relationship. In principle, the conflicts law otauntry is only applicable to the
relationships that have significant contacts wiitis tountry. In case of the arbitration
seat being fixed by the arbitrators in a countgt thoes not have significant contacts
with the disputed relationship, the choice of laerof this country may not have
steered the conduct of the parties and, consegquéml resolution of the dispute based
upon the law applicable by virtue of that choiceant rule would mean a kind of “legal
roulette” (%).

Lastly, seat theory may raise insurmountable prakdifficulties within its
conceptual frame. The arbitration may not havenglsimaterial seat, because the
proceedings ate held in different countries, or magn not have any material seat,
because it is conducted entirely through correspooel or modern communication
tools, such as thaternet(*®).

When understood in this sense, the seat theonyrisanifest contradiction with the
largely prevailing tendencies in the arbitratiosetaw {®), in the rules of the main
arbitration centers, in the unification of the LaWwTransnational Arbitration and in the
national laws that adopt systems of framing oranf-mtervention in matter of
transnational arbitratior®). This is the reason why one may read, in theingst of the
most acclaimed authors, that this theory is todayripletely surpassed™).

The Geneva Convention of 1961 has been a milegtonging out this theory, by
establishing a special choice of law rule for ttams$national arbitration which, in lack

99 - 1965: 375.

100 - See also LEW [1978: 253 et seq.].

101 - As pointed out by BATIFFOL/LAGARDE [1983: 5[7&d VON MEHREN/JIMENEZ DE
ARECHAGA [1989a: 108]. Naturally, if one adoptsar@ly conventional concept of seat, the parties
might, through the choice of the seat, determiedegal framework of the arbitration, even if the
arbitration is entirely conducted elsewhere. That ffeeory will than come close to the autonomyhef t
parties theory. In the text we presuppose thaath#ration seat is not understood in a purely
conventional sense.

102 - See, in matter of State contracts, the awartle casedramco(1958) LR 27: 117];
Sapphire(1963) LR 35: 136], in partTexaco(1977) LR 53: 389];Liamco(1977) JLR 62: 140 andR.
arb. (1980) 132]; and\minoil (1982) Clunet109 (1982) 869]; among CCI arbitrations, for exanpl
awards rendered in the cases nos.1434 (1€7d). [CC (1974-1985, 262], 3043 (1978}Iunet106
(1979) 1000], 4381 (1986%pll. ICC(1986-1990) 263] (see, on this award, DERAINS [1988B]) and
6294 (1991) Coll. ICC (1991-1995) Il 405 an. HASCHERY], in which the irdtor stated clearly that
“Un principe incontesté de la doctrine dominanebbt que, contrairement au juge étatique, I'agbitr
international n’est pas tenu de respecter les sajiedroit international privé de son siége”.

103 - Cf. LALIVE/POUDRET/REYMOND [1989: 397], SCHWBWALTER [2000: 539] and
BERNARDINI [2000: 198-199 footnote 39]. LEW [197852] points out that this theory never had
widespread acceptance. The issue is disputed im&wgr— see MARTINY [1999: 535 et seq.] and
JUNKER [2000: 445 et seq.], who favor, in relattorconflicts law, the view expressed in the mait.te

104 - Cf. PIERRE LALIVE [1991: 42]; see also BLESE3 [2000 no. 633].
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of a choice by the parties, allows the arbitratorsesort to the choice of law rule that
“they deem applicable” (Art. 7/1). This understarglhas been reinforced by the
UNCITRAL Arbitration Rules (Art. 33/1) and Model ha(Art. 28/1 and 2).

Notwithstanding, the seat theory is still advocatga significant number of
authors, in a formulation that is more flexible andre adjusted to the framing system
prevailing in the main national legal orders. Aating to this formulation, arbitrators
shall apply mandatory rules of the seat countrytfse common procedural law and the
general conflicts law are not, in principle, marmgtapplicable in the arbitratiorfy).

Most of these authors no more justify this theamgtlze jurisdictional concept of
arbitration or in the exclusive jurisdiction of theuntry where the arbitration tribunal
seats. In favor of the application of law in fornghe country where the tribunal seats is
now argued that it is this country which has thesekt connection with the arbitration
and that the decision has, for the purpose of mitiog and enforcement, the
“nationality” of this country ).

In the arbitration case law, even recent, the asvtrdt follow seat theory,
understood in this way, to determine the “law aggiie to the arbitration’gre not rare
(107).

Even when understood in this way the seat theowasg.

From a conceptual point of view, the seat theottgggcally flawed. This theory
postulates that the arbitrators are subject tdathveof the seat in virtue of a choice of
law rule that adopts this connecting factor. Sitig rule does not belong to the
Transnational Law of Arbitration, reality that teepporters of this theory generally
deny, its source could only be national and, apybréat will be the legal order of the
seat country. Thus, the conclusion is introducetherpremises: one cannot say that the
arbitrators are subject to the legal order of tiiéti@tion seat without presupposing that
the arbitrators are bound by a choice of law riilés order.

Second, it has been emphasized that, from the garge of the parties and the
arbitrators, no national legal order has an exetuslaim of applicability '(?).

Arbitrators have to pay attention to the directitiest are emanated from the
countries that have a significant relationship wiité arbitration or in which the
enforcement of the award may be sought, and ngttorthe directives of the country
where the arbitration takes place. For this purpadat matters is the scope of

105 - May be understood in this sense the comnoethiet Art. 220 of thé&econd Restatement
Conflict of Lawdc], stating that the arbitration is governed bg tocal law of the State to which it has its
most significant relationship, which is, as a rthey State where the arbitration hearings were wcted
and the award rendered. See also PARK [1983: 82}, SANDROCK [1992: 789 et seq. and 2001:
675, 677-678 and 680], BERGER [1993: 89 et seq.4ai®det seq.], SANDERS [1996 no. 158 compare
1977 no. 10.2]; REDFERN/HUNTER [1999: 92-93]; SCHB/MWALTER [2000: 485], FERNANDEZ
ROZAS [2002: 23, 46, 51 and 200]; POUDRET/BESSOODR 85 and 608 et seq.]; BLESSING [2000
n.° 625 et seq.], but sustaining that the rulegb@hational arbitration laws are, in principlenno
mandatory.

106 - Among the rules of the main arbitration centanly the WIPO rules (2002) seem adopt this
theory (Arts. 3 and 59/b). A few arbitration ruteserve the application of mandatory rules of tagv"
applicable to the arbitration” without specifyirtgs law (for example, Art. 1/2 of the UNCITRAL
arbitration rules).

107 - See namely, award in the c8s$ev. Libya (1973) [LR 53 (1979) 297], 111/2; preliminary
decision CCI no. 7929 (1995Yh. Comm. Ark25 (2000) 312]; partial award CCI no. 8420 (1996).
Comm. Arb25 (2000) 328]; awartlamburg Friendly Arbitratiorde 29/12/1998Yb. Comm. Arb24
(1999) 13]; award no. 193Qetherlands Arbitration Institut€1999) [vb. Comm. Ark25 (2000) 13].

108 - Supralntroduction I. See further LOQUIN [1983: 299 eing, SCHLOSSER [1989: 163 et
seq.] and BENEDETTELI [1997: 914 et seq.].

21



applicationclaimedby national systems, not the applicability deriven any
multilateral choice of law rule%).

Furthermore, as already emphasized, often the @igfmes not have a close
connection with the country where the arbitratiobunal seats, namely in all the cases
in which parties or arbitrators choose a “neutcallintry. The mere circumstance of the
arbitration being conducted in the territory ofauntry does not constitute, by itself, a
sufficient connection to justify a prevailing ingést of this country in the regulation of
the arbitration. The interest of the parties in¢bepliance with the directives emanated
from the country where the arbitration is held alepends to a large extent on the
circumstances of the case. For these reasonsititiators are not compelled to give
preference to the directives coming from the countnere the arbitration tribunal
seats(*).

Thetheory of the autonomy of the partiaghe determination of the legal
framework of the arbitration has arisen as an esgio@ of thecontractual conception
of the arbitrationin the plane of transnational arbitration. Thisatyehas found an early
defender in BALLADORE PALLIERI. This author infefeom the “contractual
character of arbitration” that all the acts thaegrate the arbitration shall be regulated
by the same law which regulates the arbitratioraaent. This law is designated by
the choice of law rule applicable to other consanbmely the law chosen by the
parties {*).

The autonomy theory is widely accepted in the US?\, prevailed in Germany
until the reform of 1997 and is advocated by manthars in other countries!).

English authors also affirm generally that the ipartnay choose the law applicable to
the arbitration(), however, since they do not distinguish betwéenperspective of
the English legal order — which limits the scopswth a “choice”'{®) —, and the point
of view of the arbitration tribunal, it is far fropiear that it is truly a choice of law.

Autonomy theory displays, in relation to the séatory, the advantage of taking
into consideration the interests of the partied, @ntains a certain degree of truth. As a
matter of fact, it is clear that the real will bietparties in respect of compliance with

109 - Cf. SCHLOSSER [2002 § 1025 no. 4].

110 - See award CCI n.° 10623 (2004%A Bulletin21/1 (2003) 82]maximeno. 127.

111 - 1935: 340 et seq.

112 - Cf.Splosna Plovba of Piran. Agrelak Steamship Corp1974) [381F.Supp.1368]USDC
S.D. New YorkRemy Amerique. Touzet Distributior(1993) [816F.Supp.213]USDC S.D. New York
DOMKE/WILNER [1984: 393 et seq. and 1998: 161 &t.5&/ARADY/BARCELO III/VON MEHREN
[2003: 552-553]; BORN [2001: 413-414 and 428 et]sduq this sense also points, although summarily,
commentb to Art. 218 of theSecond Restatement, Conflict of Laése further HIRSCH [1979: 45-46].

The tendency to admit the choice of the law appliec#o the arbitration has found some projection
in the Supreme Court case law regarding the relati®tween federal law and state law —\éalé
Information Sciences Ing. Board of Trustees of Leland Stanford Junior Uniitgr&l 985) [489U.S]
andMastrobuono Et Alv. Shearson Lehman Hutton, Inc., Et @995) [514U.S.52] and, on these
cases, BORN [2001: 358-359 and 373 et seq.]. Netexth, it is not well established the practicapsco
of the autonomy theory in the federal law — see BIQR01: 429 e 723 et seq.] and
MACNEIL/SPEIDEL/STIPANOWICH [1995 § 44.40.1].

113 - See KLEIN [1955: 212 et seq. and 223 et 4858: 266 et seq. and 1967: 93 et seq.];
MEZGER [1960: 281 et seq.]; FRAGISTAS [1960: 7 &q.$, SANDERS [1977 no. 10.2, compare 1996
no. 158]; BATIFFOL/LAGARDE [1983: 578]; LUZZATTONn TARZIA/LUZZATTO/RICCI [1995 Art.
24 no. 4] and Id. [1994: 261]; NYGH [1997: 6-7].eSrther MOURA VICENTE [1990: 91 et seq.].

114 - Cf. JONATHAN HILL [1997: 288 et seq.]; NORTFAWCETT [1999: 521], sustaining that
the arbitration process, in lack of a choice ofdpelicable law, is regulated by the law of thecplaf the
arbitration;Dicey & Morris[2000: 603]; SUTTON/GILL [2003: 71].

115 - Art. 2/1 of the “English” Arbitration Act df996.
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directives of a given country shall be honoredhaitt meaning, however, that the
parties may completely exclude the relevance aérotbuntries directives.

Nevertheless, the appeal to the “contractual cherat the arbitration” is
equivocal, insofar as, in the main systems, atiodinehas a mixed nature contractual-
jurisdictional, constituting a jurisdictional aatly and leading to a decision with
jurisdictional legal force'().

As a criterion for the determination by the arlra of the legal framework of the
arbitration this theory is not only limited but alsot useful.

Limited, because this theory only gives a solutidrere the parties have chosen the
law applicable to the merits of the dispute or @hhis rare) the law applicable to the
arbitration {*").

Not useful, due to the two reasons previously dtedégarding the theory seat.

First, the logical argument. The submission ofgHatration to the law chosen by
the parties presupposes that the arbitrators anedooy a choice of law rule that adopts
the autonomy theory. But which is the source of thie? In case it is a choice of law
rule in force in the legal order chosen by theiparits applicability presupposes, in its
turn, the submission of the arbitration to the #wsen by the parties. And the circle is
closed.

Second, this theory fails when it postulates thaestve submission of the
transnational arbitration to the law of a givenmioy. It has been previously pointed out
that there is not for the parties and the arbitsatgosingular national legal order that
claims exclusive applicability and that the arliira have to take into consideration
directives potentially emanated from different coies, as well as to the scope of
application that national systems claim insteadrof multilateral choice of law rule
that designates a given national system.

In conclusion, to determine the legal frameworkhaf arbitration arbitrators may
have to pay attention to directives emanated frdfardnt countries, as well as to
supranational directives and to Transnational La#rbitration.

B) Arbitrators as addressees of Transnational Law of Arbitration as
well as of national and supranational directives

Thebinding of the arbitrators by the directives emathfrom the countriethat
have significant contact with the arbitration shedlunderstood in the light of the legal
foundation of the arbitration and of the submissabthe arbitration to the jurisdiction
to prescribe of a plurality of countries. On thedrand, transnational arbitration may
neither exclude the jurisdiction of (or the exeeais the jurisdiction by) national courts
nor lead to an award with full jurisdictional efteavithout recognition by a national
legal order. On the other hand, transnational i@tbdins are embraced by the normative
and institutional spheres of the countries thaehasgignificant relationship with the
arbitration.

Arbitrators must rather take into considerationdbecrete claims of applicability
of the law of the interested countries, than agply multilateral choice of law rule
(such as the ones that adopted the seat theong @utonomy theory).

The activity of the arbitrators is further embradgdsupranational powers of
regulation namely the powers exercised by international megdions of universal and
regional scope. It derives therefrom that the eatwts have to pay attention to the
directives of these organizations.

116 - See LIMA PINHEIRO [2005 § 18], with more refaces.
117 - See GOLDMAN [1963: 378-379] and PIERRE LALIYE76: 164 et seq.].
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Arbitrators shall always comply with the directivamanated fronmternational
organizations of universal scop@rbitrators shall also comply with the directiviesm
regional organizationgsuch as the European Communities), wheneverisipeited
relationship is entirely inserted within its socghere. Thus, the authors have been
asserting that Resolutions of the United NationsuB8sy Council that (at least in part)
have normative character (for example, sanctiomosad against Iraq and ex-
Yugoslavia) shall be respected by the arbitratd®s The same shall be said about the
application of the Community Competition Law evéthe law applicable to the merits
of the dispute is the law of a third country and ffarties do not raise the isstid (

Differently, the arbitrator shall have a margindigcretion, or shall | rather say a
margin of evaluation, of the directives emanatedfregional organizations where the
disputed relationship displays at least one sigaift connection with a third country.
This margin of evaluation allows the taking int;msmleration the legitimate interests of
the parties and of the countries at stdi® (

The exercise afational powers of regulatioaf the arbitration has been
characterized by self-restraint; the main systeomsice themselves toutline the legal
framework of the arbitratioand todelegate to the parties and to the arbitrattre
determination of most of the rules that shall indég that legal framework.

The chance of contradictory directives emanatewh fidferent countries and the
fact that transnational arbitration is not legdtiynded in a single national legal order
confer to the arbitrator margin of evaluatiorof these directives that is not compatible
with an absolute submission to the law of a giveunntry.

Arbitrators are not also, in principle, directlyds@ byinternational conventions of
unification (**Y). Arbitrators are not, in principle, subjects ofdrnational Law or, even
if one admits a limited international subjectiviindividuals and legal persons of
national law {%%), are not subjects of the obligations createchigrnational conventions
of unification in the light of their text, purposed system of sanctions. Arbitrators shall
take into account the unified rules applicablertandhe arbitration on the same footing
that rules of domestic source in force in the legder of the Contracting States.

Supranational directiveapplicable to the arbitration are also scarce amiglly
have as object short ranging issues related tom#rés of the dispute.

These factors result in transnational arbitratidsunals enjoying avide autonomy
This wide autonomy allows, from the point of viewtloe parties and of the arbitrators,
the legal framework of the arbitration to be irsfiline defined byontractual self-
regulationand by the Transnational Law of Arbitratisguprall) (**9).

118 - See, for a convergent view, LANDY-OSMAN [19%D9 e 618], HANS VAN HOUTTE
[1997: 168] and GRIGERA NAON [2001: 323 footnote7R5eferring to a non-published CCI award.

119 - See, in favor of thex officioapplication of the Community Competition Law, MEQL1982:
362-363], AVILLEZ PEREIRA [1994: 331-332], HANOTIA1997: 48], DERAINS [1997: 76-77],
PHILIP [2002: 530] and DOLMANS/GRIERSON [2003: 4418).

120 - See BLESSING [2000 no.764], LIMA PINHEIRO 0§ 58] and the award CCI no.6475
(1994) [CC International Court of Arbitration Bull6/1 (1995) 52].

121 - Cf. MAYER [1992: 276 et seq.]; KASSIS [19%36 et seq.]; LIMA PINHEIRO [1998 § 11 D
and 2005 88 51 et seg4iircher KomrmHEINI [2004 Art. 187 nos. 3 and seq.]; and, regagdhe unified
conflicts law, also MARTINY [1999: 533], JUNKER [RO: 454 et seq.] and KROPHOLLER [2004: 50].
Compare MOURA VICENTE [2002: 401 and 406].

122 - See, namely, NGUYEN QUOC /DAILLIER/PELLET [2®: 648 et seq.], SEIDL-
HOHENVELDERN/STEIN [2000: 177 et seq.], BROWNLIEJ@3: 529 et seq.], JORGE MIRANDA
[2004: 208 et seq.] and ANDRE GONCALVES PEREIRA/F®TD DE QUADROS [1993: 378 et seq.].

123 - See STEIN [1995: 94 et seq.] and LIMA PINHBIRL998 § 11 D].
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Arbitrators shall apply this Transnational Law abfration, albeit this duty is
limited by the need of taking into consideratiomgonational and supranational
directives. Therefrom also results a margin of ex@bn of transnational directives.

From the point of view of the parties and of thieimators, transnational arbitration
may be primarily envisaged as amtonomous method of dispute resolutihich,a
posteriori is susceptible to a rather limited control byiowl courts, namely by the
court holding jurisdiction to the award review the recognition of a “foreign”
arbitration award and to the enforceméffj.(

The legal framework of arbitration results themirtheconfluence of sources
which operate in different legal orders and noruefilanes. The determination of the
legal standards primarily applicable by the arbibratribunal demands, to a large
extent, a mediating activity of the arbitrators whay this purpose, shall inquire about
the content of these sources and evaluate thetidasthereby contained.

In particular, arbitrators have to determine iblevant national directiveand to
resolve cases @onflict of directiveemanated from different countries or of national
directives with Transnational Law of Arbitration.

When performing these tasks, arbitrators shalbcoarbitrarily, but according to
suitable criteria, which conform themselves wita tégal concepts that are shared in
the international community and that allow a faialeation of the interests, policies
and goals at stake.

The determination of the national directives that arbitrators shall apply requires
abalancing of these interests, goals and vali@s This balancing is also needed for
the resolution of conflicts that may occur betweational directives.

Following this line of reasoning, theethod for the determination of the relevant
directivesis the balancing of typical and legitimate intésesf the parties, of legitimate
and reasonable interests of the countries, of gidlse world society in course of
formation and of values of transnatiopalblic policy. This method is able to lead to the
formulation of guiding criteria for the balancetb&se values, which are characterized
by the flexibility and by a high degree of indet@nation, in order to allow the taking
into account of all the circumstances of the case.

Parties have typical interestin the performance of the arbitration agreement,
which shall lead to the resolution of the dispuigshe arbitrators. Furthermore, parties
are normally interested in a valid award, which wdt be set aside and that will be
enforceable. This consideration leads us to takeeanocount, in the first place, the
directives of the country where the enforcemenhefaward may be sought, insofar as
compliance with them is a condition of enforceapi(t*®). Where the enforcement may
be prevented by the setting aside of the awaraath&r country, this criterion also
justifies the consideration of the directives a$tbther country™).

Thus, it is widely accepted that the commands efcuntry where the
enforcement of the award may be sought shall bentako consideratiort?). Some

124 - See, for a general view, PIERRE LALIVE [19B3: et seq.] and VON MEHREN/JIMENEZ
DE ARECHAGA [1989b no. 13].

125 - The resort to Rule of Reasohas also been proposed by SCHNYDER [1995: 303;304]
solely with respect to the applicability of singufaandatory rules by the arbitration tribunal.

126 - See, for a convergent view, PIERRE LALIVE §¥9650, 1976: 162 and 1991: 51],
LALIVE/POUDRET/REYMOND [1989: 396], BUCHER [1989:59, NYGH [1997: 6] and CLAY
[2000: 637-639]; BOTELHO DA SILVA [199passimand 2004: 30], with exclusion of the directives of
any other country. Compare POUDRET/BESSON [2008].64

127 - See also RAESCHKE-KESSLER/BERGER [1999: 123].

128 - Compare BLESSING [2000 no. 799-800].
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rules of the arbitration centers also point to age extent in this direction (Art. 35 CCI
and Art. 32/2 LCIA) {%).

The above said does not mean, however, that thiesdoos shall comply with
national directives whenever non-compliance mapaedize the enforceability of the
award. Arbitrators have to balance the interest walid and enforceable award with
other parties’ interests and with the interestsoaftries at stake.

Bearing in mind the high rate @bluntary performancef arbitral awards it is
easily understandable that parties’ interest iréiselution of the dispute by the
arbitrators may be to a certain extent indepenfitent the enforceability of the award.

This interest may justify, for example, that thbitation tribunal does not apply
the rule of the country where it seats determitimgnon-arbitrability of the dispute,
where the resolution of the dispute by the arlwtreg compatible with the principles of
Transnational Law of Arbitratiort¥), even if that non-application brings the risk of
annulment of the award by the courts of the artiitneseat and, therefore, jeopardizes
the enforceability of the award in another country.

It is not possible to formulate a more determinatetrion in this respect, a case
by case evaluation being unavoidable.

Furthermore, frequently it is not foreseeable inotcountry the enforcement of
the award may be sought. Before the chance of egrfoent in several countries, the
interest in obtaining an enforceable award doegustify, by itself, the compliance
with the directives emanated from just one of thomentries 1¢%).

This has been recognized in some awards rendef@@limrbitration {*).

In the arbitration of disputes arising frddtate contactdetween a State and a
private person national from another State, thezetien strong reasons for the non-
application of some mandatory rules either of tefércement country” or of the
country where the tribunal seats, even if such aygplication constitutes a ground for
refusal of recognition and enforcement of the aw&?d

As a matter of fact, in the arbitrations startedhmsy private party the “enforcement
country” is, in first line, the defendant State dhi$ State may eventually raise the
immunity of enforcement regarding its assets |latateother countries. Therefore, the
enforcement of an award rendered against the Baatg can bea priori, excluded,
being then irrelevant, from the enforceability gadhview, the application or non-
application of such mandatory rules by the arbdratribunal. In these circumstances,
the arbitration tribunal shall be exclusively gudd®y considerations of justice.

The protection of the parties’ interests also fiegtithe taking into consideration of
the parties will in respect to the compliance vditectives from a given country. Thus,
where the parties express their will regardingapplication to the arbitration of rules
emanated from a given country, these rules shapipied as far as they are compatible
with the transnational public policy of arbitratiand their application does not conflict
with directives from another country that shallyai

The consideration of national policies postulakes the directives of the countries
having alegitimate and reasonable interestthe regulation of the arbitration or of a
part of it shall be honored.

129 - On Art. 35 of CCI rules see analysis donéib§yA PINHEIRO [2005 § 55].

130 - See LIMA PINHEIRO [2005 § 23].

131 - See also GRIGERA NAON [2002b: 140-141].

132 - See, namely, CCI no. 6379 (1990p[l. ICC 1l 134] and no. 10623 (2001MBA Bulletin21/1
(2003) 82-111].

133 - See PAULSSON [1981: 376 et seq.] and LIPSTHEBSS: 192].
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Theinterest is legitimatevhere it is founded in an internationally validigdiction
ground {*9, deserves protection in the light of Internatidreav and derives from the
pursuance of social policies. The countries witbgitimate interest in regulating the
arbitration or a part of it are mainly the countrigere the arbitration is conducted or is
conventionally seated, the country where both eattiave their seat, habitual residence
or relevant place of business and, in what concgpesifically the merits of the dispute,
the countries that have a significant relationsti the disputed relationship.

Thereasonableness of the interémkes into account the value standards prevailing
in the international community*f). The international community is here understood i
a broad sense which embraces the whole of sotaioeships, in the sense of world
society, although still in a formative stage.

It is namely reasonable the interest of a coumttye application of itsompetition
law to practices that occur in its territory or prodedkects in its market, provided that
it expresses policies in conformity with the vatiandards prevailing in the
international community). The same may be said about the interest of atooin
the compliance with itexchange rulesvhere these pursue goals generally recognized
by the international community?{). Albeit the point is more controversiaty, |
believe that the interest in the applicatiorenfbargo or boycott statutesay be
legitimate if it is in conformity with the Internahal Law and may be reasonable if it
pursues goals generally recognized by the inteynaticommunity.

The issue of the reasonableness of the interesidasfrequently raised regarding
anti-corruption statutesThe fight against corruption is a legitimate goalely
recognized in the international community, butitieans employed are not always
reasonable'{).

Even where a legitimate and reasonable interesrilias the national directive, its
relevance to the arbitration tribunal may be exetldytransnational public policy
(**9. The arbitration tribunal is not bound by natibdiaectives, either in matters of
procedure or in relation to the merits of the dispthat are contrary to transnational
public policy ().

134 - See also HANS VAN HOUTTE [1997: 168], BLES®ENP000 no.807] and GRIGERA
NAON [2001: 323-324 and 338-339].

135 - For a convergent view, see BLESSING [2000 868 et seq.] speaking about a criterion of
“application-worthiness and GRIGERA NAON [2001: 336-337], with resortttee “functional
methodologies” developed by North American authB@UCHARD/GAILLARD/GOLDMAN [1996:
866 et seq.] also appeal to values widely acceptdtk international community, but have essemtiill
view only the moral values.

136 - DROBNIG [1987: 116] asserts the existenca wide agreement in this respect. See, in
particular, judgment of the US Supreme Court indferementioned cadditsubishi Motors Corporation
v. Soler Chrysler-Plymouthnc. (1985).

137 - This is the case of the exchange rules kephacted in conformity with the Agreement for the
International Monetary Fund, which are object afapl choice of law rule contained in paragrapl b o
section 2 of Art. VIII of this Agreement. See BERBEL997: 113 et seq.]. On this rule see LANDO
[1984: 398], MOURA RAMOS [1991: 706-707 footnoteZ]OLIMA PINHEIRO [1998 § 20 H] and
BERGER [1997: 118 et seq.].

138 - See RACINE [1999: 341-342].

139 - See, in respect to the caibnarton, award CCl n0.5622 (1988R[ arb.(1993) 327], and
judgments of the Court of the Canton of Genevall1489 R. arb.(1993) 342] and of the Swiss
Federal Court 23/6/199R] arb.(1993) 691]; see further judgmadSCA Ninth Circuitin the case
Northrop Corporatiorv. Triad International Marketingd1987) [811F.2d 1265].

140 - Cf. FOUCHARD/GAILLARD/GOLDMAN [1996: 662, 66@nd 875-876], SERAGLINI
[2001: 322-323 and 417-418] and GRIGERA NAON [20823 and 2002a: 614-615].

141 - On transnational public policy see LIMA PINHRO [2005 § 47], with more references.
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In most cases, a directive contrary to transnalipuhlic policy is also contrary to
the value standards prevailing in the internati@meahmunity, thus excluding the
reasonableness of the interest. Therefore, the&aibn tribunal shall not apply rules
that establish a “racial” or religious discrimir@ti even if they are in force at the seat
of the arbitration and claim applicabilit}#j.

Notwithstanding, there are conceivable cases irthvtiie transnational public
policy constitutes an autonomous ground of irreheesof national directives. This may
be the case of some measures of State intervemticontracts concluded by
autonomous public entities that are devoted to fitergetheses public entities to the
detriment of the foreign party*).

C) Solution of conflicts of national directives

It follows from the above, that arbitrators shaidlprinciple, comply with relevant
national directives.

From the absence of international rules of coottnaof national systems results
the possibility of concurrence of national clainigsegulation of the same transnational
arbitration or of lack of claim to regulate a traagonal arbitration.

National regulation claims of a transnational agtibn may beompatible among
each otherThat’s what happens in most cases. In other chsegver, the directives
arecontradictory i.e., they establish duties and/or permissionsoafiuct of arbitrators
or of parties in the context of the arbitrationttage incompatible. The concurrence of
claims of regulation leads then tai@ectives conflict

When faced witltonflicts of national directivearbitrators shall perform a
balancing of interests of the parties, policies amerests of the countries involved and
the goals of the world society in formatidff)(

For this purpose, the arbitration tribunal shaitfof all, inquire into the policies
underlying the competing national directives. At #econd stage, the arbitration
tribunal shall determine the interests that willdagisfied by complying with each of the
national directives. After determining these insésethe arbitration tribunal shall
analyze its relative weight.

In some cases it will not be possible to rank tatomal interests at an abstract
level. But even if it is possible to assign a geeateight to a given interest in detriment
to another, th&alance decisioshall always be taken having in mind all the
circumstances of the case.

Depending on the circumstances of the case, tlambalmay lead to the complete
sacrifice of the interests in the application afi@ctive in favor of the interests in the
application of another directive, as much as pmrgharmonizatiorof these interests
which postulates reciprocal adjustments of botadiives or the unilateral adjustment
of one of them.

In the second case, one shall follow peportionality principle(in broad sense) as
applied in cases of conflicts of fundamental righmtsl of contradiction of principles: the
restriction of a directive shall confine itselfttte strictly necessary and shall be
materially adjusted to the benefit that is obtaingtth the compliance with the other
directive.

142 - Cf. FOUCHARD/GAILLARD/GOLDMAN [1996: 876].

143 - See LIMA PINHEIRO [2005 § 57], with more refaces.

144 - A convergent suggestion, in respect to tmegwence of overriding rule&jngriffsnormen
of different countries, is already found in SCHNYRIEL995: 307].
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D) Coordination of the Transnational Law of Arbitration with national
directives

The application offransnational Law of the Arbitratiom conformity with national
directives does not raise any problem. The arlminatibunal shall also apply the
Transnational Law of Arbitration that goes beyomdional directives, since arbitrators
have the duty to comply, as far as possible, wéhgnational standards applicable to
the arbitration.

In case otonflict of Transnational Law of Arbitration witlelevant national
directivesit is not possible to rank at an abstract levekéhsources. One may say that,
in principle, Transnational Law of Arbitration shabt be applied against relevant
national directives. Nonetheless, it is conceivabég, in exceptional circumstances, it
may be justified to apply Transnational Law of fhditration against directives, in
principle relevant, of one of the countries in @mttwith the arbitration. This possibility
arises where the parties do not have an interéeeicompliance with these directives
and the interest of the country at stake, althaegisonable, is neither common to the
other countries involved nor results from an esgfcsignificant relationship with the
arbitration.
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